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TOWN OF CHESTER PLANNING BOARD
SoUNGon) FARMN

Mok A2RAY

PROJECT NAME

PRESUBMISSION
PLAN ELEMENT CHECELIST FOR
PRELIMINARY SITE PTLAN

The following checkhist items shall be incorporated on the Site Plan prior to
consideration of being placed on the Planning Board Agenda
i. IMame and address of applicant

2,_X_ Name and address of owner (if diffcrent from applicant).

3K Tax Map Data (Section-Block-Lat).

4 X _Location map at a scale of 17 = 2,000 ft, or less on a tax map or USCGS map base
only with property owutlined.

i X Zoning table showing what is required in the partictilar zone and what applicant is
Proposing,

6. X Show zoning boundary if any portion of proposed site is within or adjacent to a

different zone.
7. X_Date of plan preparation and/or plan revisions.
5. X Scale the plan is drawn to (Max 17 = 1007)

9. X _North arrow pointing generally up.

10, X Planning Board Approval Box near lower right corner of plans (24"x4™) for Stamping

11 Plan Legend (symbols & labels)

12, é Surveyor’s and Engineer’s Certification and Title Block.

13TB OName of adjoining owners.

I4BDW’ct!mds and required buffer zone with an appropriate note regarding DEC or
ACOE requirements as applicable.

IS.}E Delineation of wooded areas and isolated tress with diameters of 12 inches or greater.

Show clearing limits,

16X Flood plain boundaries.




]?.N&Ccrd.ﬁcd sewerage system and water supply design and placement by a Licensed
Professional Enginesr must be shown on plans,

fE.dﬂL Duietej and bounds of parcel

15. _)S/ Name and width of adjacent streets; the road boundary is to be a mmimum of
25 fi. from the physical center line of the street with dedication off erings as reguired

}ﬁ%D Show existing or proposed easements (note restrictions).

2 igDRjghE—Df-way width and Rights of Access and Utility Placement.

22 Lot area

EﬂEDShow any existing waterways, including intermittent streams.

24, x Applicable note pertaining to owner’s review and concurrence with site plan together

with owner’s signature.

ZE_AB-SJJGW any improvements, 1., drainage systems, water lines, sewer lines, cte.

26._& Shaw all existing buildings, houses, accessory structures, wells and septic systems.on
and within 200 f. of the parcel

E?EDSEDW topographical data with 2 ft. contours extending 100” from property line based.
upon USGS datum- .

287 VAYndicate any reference to a previous subdivision, Le, filed map number, date and
previous lot oumber.

29.&@‘-511013 lighting plan and luminaire projection data.
3 D.NA'SJ]DW drveway entrance sight distances.
3 I__IR;QSHD'W landscaping and signage.

SZ@MMWMH Management and Erosion and Sedimeatation Control Plans.

33 ,rf ﬂAPaviug limits and cross-sectional detail,

The following is to be included in the Project Narrative:

34. X MNumber of acres to be cleared or fimber harvested.

35, _K Estimated or known cubic yards of material to be excavated and removed from the

site.

36._2( Estimated or known cubic yards of fill required.




a7 K_ The amount of grading expecied or known to be required to bring the site to
readiness
s x U'ype and amount of site preparation which falls within the 100 ft. buffer strip of State

Wetlands. Please explain in sq. f. or cubic yards.

9. Kj‘my amount of site preparation within a 100 year floodplain or any water course on the

3
site. Please explain in sq. fi. or cubic yards.
40.___ Check here if sketch plan conference is requested. See Town of Chester Zoning 98-

S0E.

The plan for the proposed site has been prepared in accordance with this  check]ist,

By [ELLPVZEZ BupmwiErive, (LA

Appheant’s Licensed Professional

Date: ff?'/-’?l { (£

This list is designed to be a guide ONLY. The Town of Chester Planning Board may
require additional notes or revisions prior to granting approval.




..-|

PLANNING BOARD DISCLAIMER STATEMENT
TO APPLICANTS

The applicant is advised that the Town of Chester Municipal Code which contains
the Town's Zoning Law, is subject to amendment. Submission of an application to
this Board does not grant the applicant any right to continued review under the code’s
current standards and requirements. It is possible that the applicant will be required to
meet changed standards or new code requirements made while the application is

pending.

An approval by this Board does not constitute permission, nor grant the right to
connect to or use municipal services such as sewer, water or roads. Tt is the
applicant’s responsibility to apply for and obtain the Town of Chester and other
agency approvals not within this Board’s authority to grant.

The applicant herby acknowledges, consents, and agrees to the above.

.*r:l.—k: /ﬁ&u/%

s

T PLIC ‘9# SSIGNATURE

Motary Public o
State of MY Noco-der

County of Oramze Ua,on

I hereby depose and say that all the above statements and information, and all statements
and information contained in the supporting documents and drawings attached hereto are
true, that the application rules have been read and the requirements therein set forth are
fully met. Further, I understand that compliance with the Town of Chester Zoning
Ordinance and the Subdivision Regulations shall be the sole responsibility of the
applicant and the owner or their representatives, that compliance with the subject

matter contatned thWﬂm part of this application.

e = e S e ;}f'gnﬁ/ure of Applicant

Sworn to before me this ‘5'_%_
daynf Q/{ i;.& A z.{JI-uq_

_ Notary PGEHE— _______

n-.-u-q.-uu_dn—_i-wmln e ~2o
"o ~.-.\HI'-'DBJH|JE|
iss ,_n#/a'.‘zwf_‘-"a
1}]L);.‘h'..-"'JI‘.. i ‘1.,105” Jersay
1.'-9-.f\..t"r"||._=|c-n CHpiras
- February 5, EIEI:'I&

S




e g o=
N -i_r o it Februurv 05,2018

PLANNING BOARD DISCLAIMER STATEMENT
TO APPLICANTS

The applicant is advised that the Town of Chester Municipal Code which contains
the Town's Zoning Law, is subject to amendment. Submission of an application to
this Board does not grant the applicant any right to continued review under the code’s
current standards and requirements. It is possible that the applicant will be required to
meet changed standards or new code requirements made while the application is

pending.

An approval by this Board does not constitute permission, nor grant the right to
connect to or use municipal services such as sewer, water or roads. It is the
applicant’s responsibility to apply for and obtain the Town of Chester and other
agency approvals not within this Board’s authonty to grant.

The applicant herby acknowledges, consents, and agrees to the above.

_l.f%m%/:l_w_s:__“ NMick {
ATED APPLICANT’S RINTED)

"APPLICA};#'S‘SIGNATURE

Notary Public ~__
State of WY Moo ders

County of Gramze n,on

1 hereby depose and say that all the above statements and information, and all statements
and information contained in the supporting documents and drawings attached hereto are
true, that the application rules have been read and the requirements therein set forth are
fully met. Further, [ understand that compliance with the Town of Chester Zoning
Ordinance and the Subdivision Regulations shall be the sole responsibility of the
applicant and the owner or their representatives, that compliance with the subject

matter contained theWcme part of'this application.

R ;*f'gnfl’urc Df:{ppﬁcaﬂt

Swaorn to before me this Q% ﬁ
day of ﬁgoi’ _2015

- Notary Public

R e T e Ry

-
= g ——
E 'fc'fﬂr“ seion # 7429648
-ﬂ}“.b

o
-~ ~AMNNEDBURDETT

Buplic, Stateof N . w Jersey
N f'Cv:-'T'r'u 5100 Expires




OWNER AUTHORIZATION

State of New York
County of Orange
1 ST ATZouE (AR AcRiEEvessT
Owner
residing at j L
Owner Address
being the owner of premises
Property Location
also known as Orange County Tax Map # p—
Tax Map #
hereby authorize _—
Agent
whose mailing addressis m .
Agent address

to appear on my behalf before the Planning Board of the Town of Chester,

and to file any documents required with reference to my application for :

I hereby allow my agent, whose name appears above, to act on my behalf
and I further agree to abide by any requirements imposed by the Board as a
condition of their approval.

Owner Signature

Swarn to before me this

day of 201




AMENDED AND RESTATED OPTION AGREEMENT

This AMENDED AND RESTATED OPTION AGREEMENT (this “Agreement™) is entered into
as of the Effective Date by and between Owner and Optionee (defined below).

WHEREAS, Owner and Optionee entercd imto that certain Option Agreement (the “Original
Option”), dated as the Commencement Date (defined below), pursuant lo which Crwner pranted to
Optionee, and Optionee accopted from Owner, an exclusive oplion to purchase or lease the Land (defined
below); and

WHEREAS, the Owner and Oplionee desire to amend and restate the Criginal Option (a) to
provide that any lease signed in connection with this Apresment shall be in the form of ground lcass
apreement attached to this Agreement as Exhibit €, and (1) to set forth the respective rights of the parties
thereto.

NOW, THEREEORE, in consideration of the foregoing mutual promises of the parties herzin
contained and ofher good and valuable consideration, the receipl and sufficiency of which is hereby
acknowledged, Optionee and Owner hereby agree as Follows:

BASIC OPTION PROVISIONS

EFFECTIVE DATE _ﬂu.?,,L i1, 2015. '
OWNER Johnson Realty, a Mew York partnership.
OPTIONEE Firsi Wind Solar Portfolio, LLC and/or its assigns, a Delawarc

limited liability company

PROFPERTY Those certain parcels of real property, any improvements located thereon
and rights, benefits and easements appurlenant Lo the parcels located in
the Towns of Chester and Goshen, County of Orange, State of New
York as more particularty described on Exhibit A,

LAND ~ Approximately no less than ten {10} acres but no greater than filteen (15}
acres of the Property as generally depicted on Exhibit B, together with
all appurtenant rights and casements.

COMMENCEMENT DATE  December 29, 2014,

OPTLON PERIOD Twelve (12) months from the Commencement Dale, as may he extended
pursuant to Section 20(a) below, :

OPTION PAYMENT An amonnt equal to Two Thousand Five Hundred Dollars (§2,500) per
twelve (12) month period (each an “Option Payment”, and collectively,
the “Option Payments™).

I
OPTION TOGROUND LIZASR (NY] 1520 (MULTIFLE EITES)




OWNER'S ADDRESS FOR
NOTICES

OPTIONEE'S ADDRESS
FOR NOTICES

LIST OF EXHIBITS

Johnson Realty

112 Johnson Raoad

Chester, Mew York (0913
Atin: Gary Johnson

Phone: §45-325-1796
E-mail: johfarmi@gmail.com

First Wind Solar Porlfolio, LLC
cfo SunBdison

12500 Baltimore Avenue
Beltzville, M1 20705

Adtn: CHIT Scher

_ Phone: (240) 485-9346

E-mail: cscherisunedison.com
With a copy to:

Sun Bdison LLC

Atti: Shana Margolis Goldbetg
Assistant General Counsel

44 Montgomery Street, Suite 2200
San Francisco, CA 94104

Phone: (415) 229-8843

E-mail; spoldberg@sunedison.com

EXHIBIT A — Legal Description of the Properly

EXHIBIT 12 — Depiction of the Land

EXHIBIT C — Form of Ground Lease




L. Cirant of Option. Owner herchy grants
to Optionee the exclusive option (the “Option”)
to purchase all or any portion of the Land
pusuant to a purchase and sale agreement
mutually agreed upen by Owner and Optiones or
lease all or any portion of the Land and obtain
any easements for access and lransmission lines
(the “Eascments” and together with the Land,
the “Premises™) that Optionee decins necessary
for the Project (defined below), in accordance
with this Apreement and onc or more pround
lease agreements {sach, a “Lease”) to be signed
by Owner and Oplionee {or ifs assignes of
designee) in the form attached hereto as Txhibit
C. “Prpject” shall mean any solar electric
penerating  facility to be constructed and
operated on any portion of the Premises,
pursuant to a Lease. The partics shall execulc
and deliver a Lease pursnant fo Sectiens 3 and 4
below with respect to the portion of the Land
exercised by Optionee as described in such
Option MNotice.  During  the Cption  Period
{defined bulow), Owner shall not negotiste,
discuss, or enter inlo any agreement with any
third party regarding the solar resource on or
around the Property or utilizing the Property for
electric transmission purposes, whether through
developing solar energy facilities on or around
the Property or otherwise, Owner and Optionee
may, by mutual written agreement, amend or
extend this Option.

2. Option Term and Payment,

{4) Option Period.  The period
during which the Option may be exercised shall
commence on the Commencement Date and
continue until the cxpiration of the Option
Period as described in the Basic Option
Provisions above, Optionee may extend the
Option Petiod for one (1} additional lerm of
twelve (12) months by providing natice of such
extension to Owmner prior to the end of ihe
Option Period, along with the payment of an
additional Option Payment, paid within thirty
(30) days of the fist (1) anniversary of the
Commencement Date.  Notwithstanding the
forcgoing, the Option Period shall aufoinatically
terminale upon the earlier of (i) cxeoution of
Lease agreements as to all of the Land glescribed
in this Agreement; (i) Oplionee providing

written notice of its election to cancel this
Agreement {in Optionee's sole and  ahsolule
diserction); or (iii} 5:00 p.m. where the Properly
is located on the date of expiration of the Option
Period, as such date may be extended as
described above.

(by  Option Payment, Owner anid
Optionee acknowledge and agree that Opticnee
made the original Option Payment on lanuary
16, 2015, in accordance with Section 2.0 of the
(riginal Option, 1f Optionee fails to exercise
the Option hercunder or lerminates the Option
pursuant to Section 14(c), Owner shatl refain the
all Option Payments it has reeeived up to the
date of termination (if any) and all remaining
Option Payments shall be forfeited by Cramer
except as otherwise expressly provided herein,

3. Maotice of Excreise of Option,
Optionee may exercise the Option as lo all or

any portion of the Land at any time during the
Option Period by delivering to Crwner 2 written
notice  exercising  the Option (an  “Option
Maotice™) and identifying the portion of the Land
exercised by such Option Motice. Such Option
Notice shall contain a Lease for such portion of
the Land, which Lease must be excouted by
Crwner and Optionee at Closing (defined below).
In the event that Optionee exercises the Oplion
as to any portion of the Land, Optionee shall
retain the right to exercise the Option on the
remainder of the Land (or any portion thereof)
throughout the Option Period. Motwithstanding
the foregoing, in the ecvent that Oplionee
cxercises the Option between April 1% and
Movember 1% of any given calendar year without
providing prior notice to Owner of such intended
gxercise prior to April 1" of such year, Optionce
shall pay Owner an amount equal (o the fair
market value of the crops Owner is unable to
harvest from the Land that is exercised. If the
Option is exercised between November t* of
any given calendar year and March 31" of the
following calendar year, no prior nolice or
compensation shall be due lo Owner in
connection with Optionee's exercise of the
Option on the Land,

4, Closing. Upon delivery of an Option
Motice to Owner in accordance with Section 3




above with respeet to any portion of the Land,
the execution of tie relevant Lease as lo that
exercised portion of the Land by Owner and
Cpticnes shall take place on the date and time
designated by Optionee  (the “Closing’).
Optionee shall pay for the cost af any survey,
preliminary title report and/or policy of fitle
insurance. Owner shall be responsible for real
property taxes and assessiments and any laxes
payable by or assessed against the Proparty or
Owner during the Option Peried. Each parly
shall be responsible for its own attorneys’ and
consultants’ fees. Upon a Closing with respect
to a portion of the Land, the Option shall
continue in accordance with Scction 2(a) above.

o e Diligence/Title.

{a) Due Diligenee. Within ten (10)
days following the Effective Date or as
otherwise agreed by Owner and Optionee,
Cwwner will provide to Optionee to the extent the
following docwments exist, (i) copies of the most
recent property tax bills for the Property; (i a
complete sel of all available reports {including
any envirommental reporls), agreements, plans,
inspections, lests, siudies or other lechnical or
engineering materials concerning the Land and
any potential Easements required for the Project,
including, but not limited to, traffic studies,
geotechnical  studies, soil or provndwaler
studies, ewvironmental reports, zoning and any
other documents affecting the Land and any
potential Easements or any improvements
thereon.

() Title,. Owner will coeperate
with Optiones, at Optionee’s cost, to allow
Optiones to obtain a preliminary title report on
the Properly (the “Title Report”), as well a5
copits of cach document underlying any matters
set forth in said repont (each, an “Exception™).
Notwithstanding whether Owner has agreed to
remove an identified Exception or correct a
Survey matter or not, Owner shall cooperate
wilh Opliones in efforls o obtzin 2 release,
subordination,  non-distwbance  agreement,
consent or other agreement {in a form and
containing provisions reasonably acceplable Lo
Optiones) from the holder(s) of the righis of
such Exeception or Survey matter thal will

climinate such issue for the benefit of Optionee.
Optionse may clect o obfain an ALTA or
boundary survey of the Properly prepared by a
licensed  surveyor, at  Optionee’s  coal
(“Survey™)

fi Right ol Entry. Beginning on the
Commencement Date and throughout the Option
Period, Owner shall provide to Optionee, ils
employees, agents, contractors, and curent of
potential lenders or investors full and complete
aceess fo the Property to conduct the Survey,
and evaluate, conduct and perform such ficld
inspections, pre-construction work, invasive soil
anc  water testing, environmental audils,
engincering and boundary SUIVEYS,
topographical, structural and geo-technical tests,
and such other tests and inspeclions
{collectively, the “Iuvestigations”)  thal
Cplionee may deem necessary of advisable in its
sole discretion, upon Opfionee providing at least
twenty-four (24) hours' prior notice to Orwner
{and in the case of invasive soil and water
testing, Optionee shall provide Owner no less
than two {2) business days® prior notice of such
testing). Optionee has the right, but not the
obligation, to perform the Investipations. Owner
aprees lo cooperate fully with Oplionee 0
assisting Optionee to complete its Tnvestigations.
Optionee shall have the right to use for ingress
and egress to the Properly amy land or pasement
rights owned by or under the control of Ohwner
to access the Properly. With respect to this riglt
of entry, the parlies agree 28 follows: (i)
Optionce and Optionce’s employess, agenls and
contractors shall have access to the Properly
twenty-four (24) hours a day, seven (7) days a
weck, after providing Chwner prior nofice as
described above and at po additional charge; and
(i} Optionee agrees to be responsible for any
and all costs related to the Investigations,
including installation on and operation  and
removal af equipment on the Properly. Owner
conscnts and agrees that Optionee may make
and file applications, al Optionee’s sole cost and
expense, on Owner's behalf to any such public
or quasi-public authority having jurisdiction
whose approval may be necessary of advisable
v enter the Propeity to perform  said
Invesligations and to take any aclions in
Furtherance of Optionee’s ability to proceed with




timely implementation of the Mroject. Owner
shall, within five (5) days after Optionee's
request, exceute any such application ot other
documentation as required by such authority or
as would ressonably assist Optionee, I the
event  Owner  fails o execute  such
documentation within such time, Cwner herchy
constitutes and appoints Optiones as Owner's
attorney-in-fact  to execute  any  such
documentation.

P Taxes and Utilities. Owner shall (i}
pay directly to the taxing authority any and all
real property taxes and assessments, or
installments thereof which are levied, assessed,
charged or imposed against the Propeity,
including, without lmitation, e Premises or
any other part of the Property, during the Option
Period, before the date on which payment of
sych laxes or assessments would be decmel
delinquent by the taxing anthority and interest
would start aceruing; and (i) pay directly to the
utility companies all utilities and  services
furnished to the Property {collectively, “Taxes
and Utilities™). Upon request of Optionee awl
within ten {10) business days of said request,
Owner shall provide Oplionee proof of payment
of the Taxes and Utilities by delivering a copy of
the invoice, marked paid in full, from the
appropriate taxing or utility anthaority; provided,
however, that Taxes angd Utilities with respect fo
any portion of the Land exercised pursuant to
Scction 3 shall be paid in accordance with the
Lease poverning such portion of the Land. [t
Owner has not paid the Taxes and Utilities as
provided for above, Owner shall be in default
and Optionee shall have the right, but not the
obligation, to pay the Taxes and Utilities amount
due, plus interest and penalties, which payment
shall not cure Owner's defanlt or affect or alter
Optionee’s vemedics.  Optiones shall have the
right to olfset payment of any monies payable to
Owner, in the amount of Taxes and Utilities,
plus interest and penalties that Optionec has
paid. -

i, (hyner's Represeantations and
Warrantics.  Owner makes the following
represcitations and warranties, which shall be
trie as of the Effective Date, the date the Option

is exercised by Optionee, and shall survive the
exptration or tennination of this Agreement:

{a) her than Ownaer, there are no
other persons or entities having legal or
beneficial title or ownership interests in and to
the Property or possessory or use rights to the
Premises. Owner has the full legal right, power
and authority, without the consent of any
additional party or parties, to enter inlo this
Agreement and to perform, its obligations
hereunder. The exccution and defivery of this
Apgreement and the consummation of all
transactions and performance of all obligations
contemplated hereby have been duly authorized
and will not result in a breach or violation of, or
a default under, any lease (or other document)
by which Owner ot its properies are bound, or
any law, administrative regulation, or court
decroe in a manner which could matedally and
adversely affect the rights of Optiones. The
person execuling this Agreement on behalf of
Owner has full power and authoity to bind
Owner fo the obligations of Owner set forth
herein, and upon execution and delivery of the
same, this Agreement will constitute a valid and
binding instrument enforceable in accordance
with its terms,

(k) Owner has complied with and s
now complylng with and the Property is
complying with all Environmental Laws
{(defined below) with respect to the Property.
Owner has obtsined all permits and licenses
tequired for the Property by any applicable
Environmental Laws and the Property is in
compliance with the requirements of any such
permits and licenses and all such permits and
licenses remain in full force, Owner has or will
within ten {107 days of the Effective Date,
provide lo Oplionee copics of any and all
environmental reports for the Propoity, There
are no past, pending or threatened environmental
claims against the Property, of against Owner
with respect to the Property,  To Ownet’s
knowledge (i} Hazardous Substances (defined
below) have nol al any lime been penerated,
used, or stored on, or fransporled to or from, or
released or disposed of on the Propetty, and (ii)
there are nof now and never have been any
underground storage tanks located on or under




the Property and there is no asbestos contained
in, forming part of, or contaminating any part of
the Property.

“Eavivonmental Laws” means, any federal,
state or local laws, ordinances, statutes, codes,
rules, repulations, orders or decrees now or
heteinafter in effect relating to (A) pollution, (B)
the protection of human health or the
environment, {C) the treatment, slorage or
disposal of Hazardous Substances, or (D) the
emission, discharge or release of Hazardous
Substances into the enviromment.

“Hazardous Substances” as used in this
Apreemnent shall mean any hazardous or toxic
~ material, substance of waste, pollutant or

confaminant, including, but not limited to: (i)
any hezardous subslange or hazardous waste
under any Environmental Laws; (ii) erude ol or
any fraction thereof and all petroleum products
or wastes; (iil) polychlorinated biphenyls; (iv)
trichloroethylens, letrachloroethy lene,
perchloroethylens and  other  chlovinated
solvents; (v) lead; (vi) asbestos or asbestos
comtaining materials; (vii) flammable substances
or cxplosives; or (ix) radioactive materials,

(c) (i) The Properly is nol in
violation of any applicable federal, slate, local or
other laws, repulations or codes (the “Laws™);
{il) Owner has not received notice of or been
served with any pending or threatened litigation,
condemnation, foreclosuwre or deed in lieu
thereof or any wviolations of any Laws with
respect to the Property or have any knowledge
of the same or of the threal of the same; and (iid)
the Properly has lawlul and valid access to and
from existing public vghts of way, pedestrian
pathways, roads, sewer, electrical, other utility
services and all utilities which serve the Property
enter the Property through adjeining public
streets or, iF they pass through an adjoining
private bract, do so in sccordance with walid
public easements or recarded private casements,
which ecasement(s) shall be sufficicnt for the
purposes of Optiones,

(c) There are na liens on or over the
Property other than  liens for monetary
oblipations for which Owner shall oblain a
SMDA pursuant Lo Seotion 15,

(&) Crwner has not (i) made a
general assigmment for the benefit of creditors;
(it} filed amy volumlary petition in banknipley or
suffered the filing of any voluntary petition by
its creditors; (fil) suffered the appointment of a
receiver (o lake possession of all or substantially
all of its assels; or (1v) suffered the attaclunent or
other judicial seizure of all or substantially all of
its assets,

From the Effective Date and throughoul the
Option  Period, Owner shall promptly notify
Optionee in writing of any changes affecling any
of the foregoing representations and warrantics.

9. Ovwner's Covenants. Owner hersby
covenamts and apgrees that from and after the
Effective Date, throughout the Opfion Period
and, if the Oplion iz cxercised by Oplionee,
thereafier during the period up 0 and including
the Closing:

{a) Crwmer shall not encumber the
Property except that Owner shall have the right
to encumber the Property with monetary
obligations so long as any and all such monetary
obligations are subject and subordinate to this
Agreement and the rights of Optiones hereunder
and Owner shall obtain 2 SNDA pursusnt fo
Section 15 For any monetary obligations existing
prior to the Effective Dale.

(b Optionee shall have the right to
apply for, at Optiones’s expense, applcations
for  land use entiflements,  eovironinesntal
approvals  and  permits, site  plans, and
subdivision or miner land division requests and
parccl maps.  Owner shall cooperate with
Optionee in Optiones's eflfoits to obtain such
approvals by executing such documents as are
reasonably necessary,

{c) Owner shall materially comply
with all Laws applicable to the Property.

(d) Chamner agrees nof to granl or
permit any easement, lease, license, right of
access or other possessory right in the Property
to any third party without the prior written
consent of Optionec.




(e) Owner will not commit waste
on the Property or otherwise materially change
the Property.

in Owner shall make all paymenls
required under any loan secured by a mortgage
or deed of trust encumbering the Property and
pay all Taxes and Utilitics before any of the
same become delinguent.

0. Loss, Damage or Condemnation. Loss
or damage to the Property of any kind, including
by fire, flood, earthquake, gocident, or duc 1o an
act of God shall be at the risk of the Owner until
the Closing, and in the event that such loss or
damape oceurs, the Optionee may, in its sole
Jiscretion, cither elect to accept conveyance of
lhe Premises pursuant o the Lease, in which
case the Option Payments shall be pro-rated
based upon the portion of the Premises that is
conveyed, o terminate this Agrcement by
delivering wiitten notice therenf to Owner, and
the Option Payments (other than the [nitial
Consideration), it has received, shall be returned
to Optiones within ten (10) days of delivery of
notice to Owner of said termination. 1F before
the Closing, proceedings are commenced or
threatcned by exercise of a power of eminent
domain of the Properly, or any portion thereof
that includes the Premises (the “Condemnation
Proceedings”), Optionee shall have the eight, in
itz sole discretion, to terminate this Agrecment
by delivering written notice thereof lo Owier,
and the Oplion Payments (other than the Initial
Consideration), it has then received, shall be
returned to Optionee within ten (10} days of
delivery of notice to Owner of said termination.
If Optionee elects not Lo terminale this
Agrcement in the event of such Condemnation
Proceedings, then the Option Payments shall be
pro-rated based upon the portion of the: Premises
that is mot subject to the Condemnation
Proceedings,

11. Indemunifieation.

(=) [ndemnpificntion by Owner,
Owner shall indemnify, defend and hold
hanmless Optiones, its affiliates, officers,
directors, pariners, members, shargholders,
agents and cinployees and their sucocessors and

assigns from and against any and all losses,
ligbilities, damapes, claims, judgments, orders,
penalties, costs, CXponses (including, withoul
limitation, reasonable ablorneys’ fees) for
personal injury or property damage {“Losses™)
to the extent resulting {rom (i) the negligent ar
willful misconduct of Owner, its affiliates,
officers,  dircctors,  partners, — members,
sharcholders, apgents, employees, invilees,
licensees and their successors and assigns (each
an “Owner Party” and collectively “Owner
Tarties™; (ii) the material breach by any Owner
Party of any obligation, representation  or
warranty arising under this Agreement; (iif) any
actions, obligations or liabilities of any (wner
Party in tespect of the Property before the date
of the Closing; (iv) any Hazardous Substances
existing in, on or under the Property 25 of the
Effctive Date or arising s a result of any action
or oinission of an Owner Party prior to or during
the Oplion Period; and (v) the generation, use,
slorage, management, recycling, or disposal of
any Tlazardous Substances in or aboul the
Property by any Owner Party prior to o during
the Option Period.

)] Indemuification by Opiionee.
Optionee shall indemnify, defend and hold

harmless Owner, its affiliates, ofticers, directors,
partners, members, shareholders, agents and
employees and their suceessors and assigns from
ond against any and all Losses lo the exlent
resulting from (i) the negligent or willful
misconduct of Optionee, (i) the material bireach
by Optionee of any obligation, representalion or
warranty arising under this Agreement; and (iii}
injuries, property damage andd  bresches of
Optionee’s obligations under this Agreement by
Optionee, ils employees, affiliates, officers, or
agents, caused by the enlry upom, or any
inspections, tests or examinations perfonned on
the Property by Oplionee, ils employces or
agents in connection with any Investigations.
Motwithstanding the foregoing, Optionee shati
have no liability or ebligations in connection
with any pre-cxisting or latent defects or
conditions with respect to the Propety,
including, without limilation, the presence,
discovery or distubance of any Hazardous
Substances on, in or under the Proparty.




() Survival, This Section 11 shall
survive the expiration or termination af this
Apresment

12, [nsurance, (ptionee may, in its sole
diseretion, elect to maintain commercial peneral
liability insurance sither through insurance
policies or self-insured pelentions.  Oplivoee
agrees that such msurance shall be in the
following amounts:  comprehensive gencral
liability with liability limits of not less than
$1,000,060 for injury to or death of one or more
pCIsoms in auy One OCCUTTCICE with an annual
aggregate Limit of no less than $2,000,000,
Optionec  shall maintain adequate  casually
imzurance for damage and destroction to its
improvements situated on the Property.

13. Assipnment. Optionec may not sell,
teansfar or assign this Agrecment without the
prior consent of Owner, which consent shall not
be unreasonably withheld, conditioned or
delayed; provided, howeyer, that Optiones mey
in its sole discretion assign this Agreement
without the consent of Owmner lo (i) any
company directly or indircctly controfling,
controlled by or under common control with
Optiones; (i) any entily engaged in a joint
venture, partnership or similar arrangement witlh
Optionee, an affiliate, subsidiary or parent of
Optiones, or a subsidiary o affiliale of
Optionee’s parent; (iii) any person or entity
purchasing or otherwise succeeding to all or
substanlially all of the assets of Optionee; (v} a
successor enlity In & merger or acquisilion
transaction; (v) to any other company, provided
the net worth of such company at the time of the
proposed ransfer is equal to or grealer than the
Optionee at the time of the proposed teansfet; or
(vi) to any person or entity that provides
construetion andfor permanent financing of the
Project (including without limitation, debt, tax
equity and/or structured financing) by way of
direct or collateral assignment to such party(ies)
in connection with or in support of such
financing, 1f cunsenl of Owner is nol vequired
as provided for herein or if prior consent of
Crwner is oblained, then in such event Optionec
shall be relicved of its oblipations hereunder
provided that the assignoe assumes all of the
ohligations of Optivnze under this Apreement.

Owner shall not have any right to assign its
rights and obligations under this Agresment
without Optionee’s prior written consent, nol Lo
be unreasonably withheld, conditioned o
delayed.

14. Termination.

{a) Default. Each of the following
events shall constitute an event of default by the
applicable party and shall permit the non-
defaulting party to terminate this Agreement and
pursue thé remedics descrihed below, which, as
to Owner, shall consist solely of the reinedies
deseribed in Section 14(by below, and, as to
Optionee, shall consist of all other approptiate
remedies including  specific  performance  of
Crwner's obligations under this Agreement and
ihe Lease (provided the Option is exercised by
Opticnes) or to lerminate this Agreement and
recaver all Option Payments (other than e
Initial Consideration) paid to Owner in addition
tn Optionec’s other damages.

(i) The failure of Optionece
to pay amounts reguired to be paid hereunder
when due, where such failure continyes for
thirty (30) days after Optiones lias received
written notice of such failure from Owner;

{ii) The failure aof either
party to perform  any of the other lerms,
aprcements or conditions set forth in tds
Apreement, where such failure continues for
forty-five (45) days (or such longer period
required to cure such failure, not to exceed
ninety (90) days), after receipt of written notice

from the other parly; or

(i) A party files fioar
hankruptey or has an involuntary petition in
bankruptcy or a request lor appointinent of a
receiver filed apainst if, where such fnvoluntary
petition or request is not dismissed within ninefy
{90} days after filing,

i) Owner Remedies — Liguidated
Damages. UPON AM EVENT OF DEFAULT
By OPTIONEF, OWNER SHALL BE
ENTITLED TO RETAIN THE OPTION
PAYMENTS IT HAS THEN RECEIVED, AS




LIQUIDATED DAMAGES FOR SUCH
DEFAULT OF OPTIONEE, AND IN SUCH
EVENT, OPTIONEE SHALL HAVE MNO
FURTHER RIGHT WHATSOEVER TO
LEASE THE PREMISES AND OWNER
SHALL HAVE NO RIGHT TO SEEK ANY
FURTHER DAMAGES OR REMEDY, AT
LAW OR IM EQUITY. THE PARTIES
AGREE THAT IT WouULD BE
MMPRACTICAL  AND/OR  EXTREMELY
DIFFICULT TO ASCERTAIN THE ACTUAL
DAMAGES THAT WOULD BE SUFFERED
BY OWNER AS A RESULT OF ANY SUCH
DEFAULT BY OPTIONEE, AND THAT
UNDER THE CIRCUMSTANCES EXISTING
AS OF THE DATE OF THIS AGREEMENT,
THE LIQUIDATED DAMAGES PROVIDED
FOR TN THIS SECTION REPRESENT A
REASONABLE ESTIMATE OF THE
DAMAGES WHICH OWNER WILL INCUR
AS A RESULT OF ANY SUCH DEFAULTBY
OPTIONEE. SUCH RETENTION OF THE
OPTION PAYMENTS BY OWNER IS
INTENDED TO CONSTITUTE LIQUIDATED
DAMAGES TO OWNER AND SHALL NOT
BE DEEMED TO COMSTITUTE A
FORFEITURE OF. PENALTY.

(c) Termination by Onpliones  Absent
Default by Owner. [ Optiones delermines, in
it sole and nbsolute discretion, that the Land is
unsuitable or ondesirable for leasing by
Optionee, Optionee shall have the right to
terminate this Agreemenl by giving writlen
notice thereof (o Owner and this Agreement
shall terminate on the date specified in
Optionee's written notice. 1f the Agreement is
terminated during the Option Period pursuant to
the preceding sentence, then neither party shall
have any further rights or obligations hereunder
provided, however, that Owner shall retain the
Initial Consideration and all Option Payments it
shall have received hereunder prior to the dale of
termination of the Option Agreement and any
provisions hereof thal  expressly survive
termination of this Agreement shall remain in
elfect,

15. Suberdination; Mon-Disturbance,
Within thirty (30) days of Optionee’s requesl,
Owner shall deliver lo Optionee a subordination,

non-disturbanece and altornment agreement{s), in
form and substance reasonably acceptable to
QOptionee (each, a “SNDA") from the current
holder(s) of any deed of trust, mortgage or other
lien encumbering the Properly, whereby each
existing deed of trust, mortgage or other lien is
subordinated to this Agreement, Such SNDA
shall be recorded in the official records of the
county where the Property is locatsd, 1T Owner
fails to timely obtain fhe SNDA(s), then
Optionee shall have the right (o terminale this
Agreement Torthwith and receive a full refund of
any and all amounts paid to Owner hercunder,
including, but not lmited to, all Option
Payments (other than the Initial Consideration).

1. MNotices. Al notices, approvals,
disapprovals or elections required or permitted
to be given under this Agreement shall be in
writing and shall be (i) delivered personally; (i)
mailed by certified or registered mail, relum
receipt  requested; (iii} sent by email
wansmission:  (iv) sent by  facsimile
transmission; o (v) senl by Federal Bxpress or
other professional carrier, to the parties at the
addresses listed in the Basic Option Provisions
or at such other addresses as shall be designated
by Optionse or Owner in writing. Excepl as
expressly set [orth in this Agrecment, notices
shall be decmed given upon delivery or tender of
delivery to the intended recipient; provided that
notice sent by email or facsimile shall only be
deemed received when both (2) the sender haz
electronic confirmation that it was sent to all
parties (and has retained a printed confirmation
of the delivery lo the applicable fax number or
email address) and (b) at least one addressce
cntitled to notice under this Section 16 for the
applicable party has acknowledged reeipt of the
ransmission.  Copies of nholices are [or
informational purposes only, and a failure to
give or receive copies of any notice shall not be
deemed a failure to give nolice.

17. Miscellaneous.

(a) Aftorneys’ Tees, [n the evenl
of any action between the parties hercto for

enforeement or interpretation of any of the ferms
or conditions of this Agreement, the prevailing
party in such action shall be entitled to recover

B




its reasonable attorneys’ fees actually incurred,
together with its other reasonable out-of-pocket
costs and expenses, including expert witness
fzes, accounting and other professional fees,

() waiver of Jury Trial. BACH
PARTY HERETO WAIVES, TO THE FULL

EXTENT PERMITTED BY LAW, THE
RIGHT TO A JURY TRIAL IN ANY
LITIGATION CONCERNING THIS

AGREEMENT OR ANY DEFENSE, CLAIM,
COUNTERCLAIM, CLAIM OF SET-OFF OR
SIMILAR CLAIM OF ANY NATURE.

{c) Confidentiality, Owner will
maintain in strict conlidence, for the sole benefit

of Optionee, the existence and the terms of this
Apresment and the transactions contemplated
herein, provided, however, Owner may disclose
this Agreement and  the {ransactions
contemplated  hersin 1o Owner's  affiliates,
subsidiaries, altorneys, consultants or other
agents or professional advisors, or as required by
law,

(d) Counierparis. This Agreement
smay be executed in coumbcrparts. All executed
counterparts shall constitute one agreement, and
cach counterpart shall be deemed an original.
The parties hereby agree signatures transmitied
by facsimile or email shall be legal and binding
and shall have the same [l force and effect as if
an original of this Agreement had been delivered
and hercky waive any defenses 1o the
enforcement of the terms of [his Agrecment
based on lhe foregoing forms of signature.

() Time Periods. I any date for
exercise of any right, giving of any notice, or
performance of any provision of this Agreement
falls on a Saturday, Sunday or holiday, the time
for performance will be extended lo the next
business day.

() Mo Waiver. The failure of
either party to require strict performance by the
other party of any provision of this Apgreement
will not be considered a waiver of any other
provision, nor prevent any party from enforeing
that or any other performance at any lime
thereafter. v

{24 Further Assurances, The
parties shall at their own cost and expense
execute and deliver such further doeuments and
instrutnents and shall take such other actions as
may be reasonably required or appropriale o
carry out the intent and purposes of this
Agrecment.

ik} Governing  Law. This
Agreement is made pursuant o, and shall be
construed and enforced in accordance with, the
laws of the state of Mew York,

(i} Amendments; Entire
Apreement. This Agreement contains the enlire
agreement between the parties and is intended
hy the parties to scl forth their cutire agreement
with respect to the subject matter hereof, and
any agresiment hereafter made  shall  be
ineffective to chanpe, modify or discharpe this
Agreement, in whole or in par, unless such
agresment is in writing anet signed by the parly
against whom enforcement of the change,
modification or discharge is sought. Owner and
Optionee  agree that all  prier  of
contemporaneous oral or writlen agresments
belween or amongst themselves or their agents
are merged in or revoked by this Agreement.

1) Partial Invalidity, T any terim

or pravision of this Agrecment is, o amy cxtent,
determined by a court of competent jurisdiction
to b invalid or unenforccable, the remainder of
this Agreement shall not be affected thereby,
and each remaining term and provision of this
Aprecment shail be valid and enforceable to the
fullest extent permitted by law,

(k) Suceessors and Asgsigng,  This
Agreement, and the rights and obligations of the
parties hereto, shall be binding upan and inure (o
the benelit of the parlies and their respeclive
successors, heirs, cxecutors, administraters and
permitted assigns,

n Interpretation. The paries
acknowledge that their attorneys have reviewed
and revised this Agreement and that any rule of
construction to the effect that any ambiguitics
are to be resolved apainst the drafting party shall




not be employed in the interpretation of this
Agreement or any amendments or exhibits
hereto. Each party was represented by legal
counsel in the negotiation of this Agreement.

(m)  Survival of Terms All
covenants, representations  and  warranties
confained in this Agreement shall survive
Closing, Those provisions in this Agreement
which by their terms are intended (o be or must
be performed in whole or in part after the
Closing or after termination of this Agreement
shall survive Closing and the lermination of this
Agresment,

() Headings. The headings hercin
are inserted only for convenience and shall have
no effect in interpreling the meaning of any
provision.

(o) Time is of the Essence, Time
is of the essence in this Agreement and each and
every provision of this Agreement,

(P Bemorandum _ of  Option,
Contemporaneously with the execution of this
Aprecment,  the parties shall execute  and
acknowledge o Memorandum  of  Option
Appeement in the official records of the county
‘where  the Properly iz located  (the
“Memorandum™) in & form reasonably
acceptable fo Owoer and Optiones.  Optionce
may record the Moemoranduem at any time after
the Effcctive Date.

[BIGNATURE PAGE TO FOLLOW]
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M WITNESS WHEREOF, and intending to be bouud Lereby, the parties horeta have execuled
this Agreement on the date written above,

“Ohwyper™”

Johnson Realty,
a Mow York partnership

By: -,@%}, %‘/{m

Mame; f{tfm{, Sohpges

Title: T et o
By: \, : a2l
N 5 s i g

i . Ny \,E,n\‘h:,‘__
Tile: _(‘e(.-\c:‘-r i

By: @JMMM@L
Mame! Fuvne. SGneipilie

Title: Faciner

By: --% X S

Name: i\ SO erPen o
Title: " —Coore 5
T CaliP T ’
Mame: (a¥sr [A Jvhnla

o

Title: Pa..-"l A

g

By:
Maume:
Title:

Hy:
Mame; |
Title:

“Opticuee”

First Wind Solar Portfolio, LLC,
a Delaware |fidedAiahidity company
o
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